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§ 1000.218 Who prepares and submits 
an IHP? 

An Indian tribe, or with the author-
ization of a Indian tribe, in accordance 
with section 102(d) of NAHASDA a 
TDHE may prepare and submit a plan 
to HUD.

§ 1000.220 What are the minimum re-
quirements for the IHP? 

The minimum IHP requirements are 
set forth in sections 102(b) and 102(c) of 
NAHASDA. In addition, §§ 1000.56, 
1000.108, 1000.120, 1000.134, 1000.142, 
1000.238, 1000.328, and 1000.504 require or 
permit additional items to be set forth 
in the IHP for HUD determinations re-
quired by those sections. Recipients 
are only required to provide IHPs that 
contain these minimum elements in a 
form prescribed by HUD. If a TDHE is 
submitting a single IHP that covers 
two or more Indian tribes, the IHP 
must contain a separate certification 
in accordance with section 102(d) of 
NAHASDA and IHP Tables for each In-
dian tribe when requested by such In-
dian tribes. However, Indian tribes are 
encouraged to perform comprehensive 
housing needs assessments and develop 
comprehensive IHPs and not limit 
their planning process to only those 
housing efforts funded by NAHASDA. 
An IHP should be locally driven.

§ 1000.222 Are there separate IHP re-
quirements for small Indian tribes 
and small TDHEs? 

No. HUD requirements for IHPs are 
reasonable.

§ 1000.224 Can any part of the IHP be 
waived? 

Yes. HUD has general authority 
under section 101(b)(2) of NAHASDA to 
waive any IHP requirements when an 
Indian tribe cannot comply with IHP 
requirements due to circumstances be-
yond its control. The waiver authority 
under section 101(b)(2) of NAHASDA 
provides flexibility to address the 
needs of every Indian tribe, including 
small Indian tribes. The waiver may be 
requested by the Indian tribe or its 
TDHE (if such authority is delegated 
by the Indian tribe).

§ 1000.226 Can the certification re-
quirements of section 102(c)(5) of 
NAHASDA be waived by HUD? 

Yes. HUD may waive these certifi-
cation requirements as provided in sec-
tion 101(b)(2) of NAHASDA.

§ 1000.228 If HUD changes its IHP for-
mat will Indian tribes be involved? 

Yes. HUD will first consult with In-
dian tribes before making any substan-
tial changes to HUD’s IHP format.

§ 1000.230 What is the process for HUD 
review of IHPs and IHP amend-
ments? 

HUD will conduct the IHP review in 
the following manner: 

(a) HUD will conduct a limited re-
view of the IHP to ensure that its con-
tents: 

(1) Comply with the requirements of 
section 102 of NAHASDA which out-
lines the IHP submission requirements; 

(2) Are consistent with information 
and data available to HUD; 

(3) Are not prohibited by or incon-
sistent with any provision of 
NAHASDA or other applicable law; and 

(4) Include the appropriate certifi-
cations. 

(b) If the IHP complies with the pro-
visions of paragraphs (a)(1), (a)(2), and 
(a)(3) of this section, HUD will notify 
the recipient of IHP compliance within 
60 days after receiving the IHP. If HUD 
fails to notify the recipient, the IHP 
shall be considered to be in compliance 
with the requirements of section 102 of 
NAHASDA and the IHP is approved. 

(c) If the submitted IHP does not 
comply with the provisions of para-
graphs (a)(1), and (a)(3) of this section, 
HUD will notify the recipient of the de-
termination of non-compliance. HUD 
will provide this notice no later than 60 
days after receiving the IHP. This no-
tice will set forth: 

(1) The reasons for noncompliance; 
(2) The modifications necessary for 

the IHP to meet the submission re-
quirements; and 

(3) The date by which the revised IHP 
must be submitted. 

(d) If the recipient does not submit a 
revised IHP by the date indicated in 
the notice provided under paragraph (c) 
of this section, the IHP will be deter-
mined by HUD to be in non-compliance 
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unless a waiver is requested and ap-
proved under section 101(b)(2) of 
NAHASDA. If the IHP is determined by 
HUD to be in non-compliance and no 
waiver is granted, the recipient may 
appeal this determination following 
the appeal process in § 1000.234. 

(e)(1) If the IHP does not contain the 
certifications identified in paragraph 
(a)(4) of this section, the recipient will 
be notified within 60 days of submis-
sion of the IHP that the plan is incom-
plete. The notification will include a 
date by which the certification must be 
submitted. 

(2) If the recipient has not complied 
or cannot comply with the certifi-
cation requirements due to cir-
cumstances beyond the control of the 
Indian tribe(s), within the timeframe 
established, the recipient can request a 
waiver in accordance with section 
101(b)(2) of NAHASDA. If the waiver is 
approved, the recipient is eligible to re-
ceive its grant in accordance with any 
conditions of the waiver.

§ 1000.232 Can an Indian tribe or 
TDHE amend its IHP? 

Yes. Section 103(c) of NAHASDA spe-
cifically provides that a recipient may 
submit modifications or revisions of its 
IHP to HUD. Unless the initial IHP cer-
tification provided by an Indian tribe 
allowed for the submission of IHP 
amendments without further tribal 
certifications, a tribal certification 
must accompany submission of IHP 
amendments by a TDHE to HUD. 
HUD’s review of an amendment and de-
termination of compliance will be lim-
ited to modifications of an IHP which 
adds new activities or involve a de-
crease in the amount of funds provided 
to protect and maintain the viability 
of housing assisted under the 1937 Act. 
HUD will consider these modifications 
to the IHP in accordance with § 1000.230. 
HUD will act on amended IHPs within 
30 days.

§ 1000.234 Can HUD’s determination 
regarding the non-compliance of an 
IHP or a modification to an IHP be 
appealed? 

(a) Yes. Within 30 days of receiving 
HUD’s disapproval of an IHP or of a 
modification to an IHP, the recipient 
may submit a written request for re-

consideration of the determination. 
The request shall include the justifica-
tion for the reconsideration. 

(b) Within 21 days of receiving the re-
quest, HUD shall reconsider its initial 
determination and provide the recipi-
ent with written notice of its decision 
to affirm, modify, or reverse its initial 
determination. This notice will also 
contain the reasons for HUD’s decision. 

(c) The recipient may appeal any de-
nial of reconsideration by filing an ap-
peal with the Assistant Secretary with-
in 21 days of receiving the denial. The 
appeal shall set forth the reasons why 
the recipient does not agree with 
HUD’s decision and include justifica-
tion for the reconsideration. 

(d) Within 21 days of receipt of the 
appeal, the Assistant Secretary shall 
review the recipient’s appeal and act 
on the appeal. The Assistant Secretary 
will provide written notice to the re-
cipient setting forth the reasons for 
the decision. The Assistant Secretary’s 
decision constitutes final agency ac-
tion.

§ 1000.236 What are eligible adminis-
trative and planning expenses? 

(a) Eligible administrative and plan-
ning expenses of the IHBG program in-
clude, but are not limited to: 

(1) Costs of overall program and/or 
administrative management; 

(2) Coordination monitoring and eval-
uation; 

(3) Preparation of the IHP including 
data collection and transition costs; 

(4) Preparation of the annual per-
formance report; and 

(5) Challenge to and collection of 
data for purposes of challenging the 
formula. 

(b) Staff and overhead costs directly 
related to carrying out affordable hous-
ing activities can be determined to be 
eligible costs of the affordable housing 
activity or considered administration 
or planning at the discretion of the re-
cipient.

§ 1000.238 What percentage of the 
IHBG funds can be used for admin-
istrative and planning expenses? 

The recipient can use up to 20 per-
cent of its annual grant amount for ad-
ministration and planning. The recipi-
ent shall identify the percentage of 
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grant funds which will be used in the 
IHP. HUD approval is required if a 
higher percentage is requested by the 
recipient. When HUD approval is re-
quired, HUD must take into consider-
ation any cost of preparing the IHP, 
challenges to and collection of data, 
the recipient’s grant amount, approved 
cost allocation plans, and any other 
relevant information with special con-
sideration given to the circumstances 
of recipients receiving minimal fund-
ing.

§ 1000.240 When is a local cooperation 
agreement required for affordable 
housing activities? 

The requirement for a local coopera-
tion agreement applies only to rental 
and lease-purchase homeownership 
units assisted with IHBG funds which 
are owned by the Indian tribe or TDHE.

§ 1000.242 When does the requirement 
for exemption from taxation apply 
to affordable housing activities? 

The requirement for exemption from 
taxation applies only to rental and 
lease-purchase homeownership units 
assisted with IHBG funds which are 
owned by the Indian tribe or TDHE.

Subpart D—Allocation Formula

§ 1000.301 What is the purpose of the 
IHBG formula? 

The IHBG formula is used to allocate 
equitably and fairly funds made avail-
able through NAHASDA among eligible 
Indian tribes. A TDHE may be a recipi-
ent on behalf of an Indian tribe.

§ 1000.302 What are the definitions ap-
plicable for the IHBG formula? 

Allowable Expense Level (AEL) factor. 
In rental projects, AEL is the per-unit 
per-month dollar amount of expenses 
which was used to compute the amount 
of operating subsidy used prior to Octo-
ber 1, 1997 for the Low Rent units de-
veloped under the 1937 Act. The ‘‘AEL 
factor’’ is the relative difference be-
tween a local area AEL and the na-
tional weighted average for AEL. 

Date of Full Availability (DOFA) 
means the last day of the month in 
which substantially all the units in a 
housing development are available for 
occupancy. 

Fair Market Rent (FMR) factors are 
gross rent estimates; they include shel-
ter rent plus the cost of all utilities, 
except telephones. HUD estimates 
FMRs on an annual basis for 354 metro-
politan FMR areas and 2,355 non-met-
ropolitan county FMR areas. The 
‘‘FMR factor’’ is the relative difference 
between a local area FMR and the na-
tional weighted average for FMR. 

Formula Annual Income. For purposes 
of the IHBG formula, annual income is 
a household’s total income as currently 
defined by the U.S. Census Bureau. 

Formula area. (1) Formula area is the 
geographic area over which an Indian 
tribe could exercise court jurisdiction 
or is providing substantial housing 
services and, where applicable, the In-
dian tribe or TDHE has agreed to pro-
vide housing services pursuant to a 
Memorandum of Agreement with the 
governing entity or entities (including 
Indian tribes) of the area, including but 
not limited to: 

(i) A reservation; 
(ii) Trust land; 
(iii) Alaska Native Village Statis-

tical Area; 
(iv) Alaska Native Claims Settlement 

Act Corporation Service Area; 
(v) Department of the Interior Near-

Reservation Service Area; 
(vi) Former Indian Reservation Areas 

in Oklahoma as defined by the Census 
as Tribal Jurisdictional Statistical 
Area; 

(vii) Congressionally Mandated Serv-
ice Area; and 

(viii) State legislatively defined Trib-
al Areas as defined by the Census as 
Tribal Designated Statistical Areas. 

(2) For additional areas beyond those 
identified in the above list of eight, the 
Indian tribe must submit on the For-
mula Response Form the area that it 
wishes to include in its Formula Area 
and what previous and planned invest-
ment it has made in the area. HUD will 
review this submission and determine 
whether or not to include this area. 
HUD will make its judgment using as 
its guide whether this addition is fair 
and equitable for all Indian tribes in 
the formula. 

(3) In some cases the population data 
for an Indian tribe within its formula 
area is greater than its tribal enroll-
ment. In general, for those cases to 
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maintain fairness for all Indian tribes, 
the population data will not be allowed 
to exceed twice an Indian tribe’s en-
rolled population. However, an Indian 
tribe subject to this cap may receive an 
allocation based on more than twice its 
total enrollment if it can show that it 
is providing housing assistance to sub-
stantially more non-member Indians 
and Alaska Natives who are members 
of another Federally recognized Indian 
tribe than it is to members. 

(4) In cases where an Indian tribe is 
seeking to receive an allocation more 
than twice its total enrollment, the 
tribal enrollment multiplier will be de-
termined by the total number of Indi-
ans and Alaska Natives the Indian 
tribe is providing housing assistance 
(on July 30 of the year before funding is 
sought) divided by the number of mem-
bers the Indian tribe is providing hous-
ing assistance. For example, an Indian 
tribe which provides housing to 300 In-
dians and Alaska Natives, of which 100 
are members, would then be able to re-
ceive an allocation for up to three 
times its tribal enrollment if the In-
dian and Alaska Native population in 
the area is three or more times the 
tribal enrollment. 

Formula Median Income. For purposes 
of the formula median income is deter-
mined in accordance with section 567 of 
the Housing and Community Develop-
ment Act of 1987 (42 U.S.C. 1437a note). 

Formula Response Form is the form re-
cipients use to report changes to their 
Formula Current Assisted stock, for-
mula area, and other formula related 
information before each year’s formula 
allocation. 

Indian Housing Authority (IHA) fi-
nanced means a homeownership pro-
gram where title rests with the home-
buyer and a security interest rests with 
the IHA. 

Mutual Help Occupancy Agreement 
(MHOA) means a lease with option to 
purchase contract between an IHA and 
a homebuyer under the 1937 Act. 

Overcrowded means households with 
more than 1.01 persons per room as de-
fined by the U.S. Decennial Census. 

Section 8 means the making of hous-
ing assistance payments to eligible 
families leasing existing housing pur-
suant to the provisions of the 1937 Act. 

Section 8 unit means the contract 
annualized housing assistance pay-
ments (certificates, vouchers, and 
project based) under the Section 8 pro-
gram. 

Total Development Cost (TDC) is the 
sum of all costs for a project including 
all undertakings necessary for adminis-
tration, planning, site acquisition, 
demolition, construction or equipment 
and financing (including payment of 
carrying charges) and for otherwise 
carrying out the development of the 
project, excluding off site water and 
sewer. Total Development Cost 
amounts will be based on a moderately 
designed house and will be determined 
by averaging the current construction 
costs as listed in not less than two na-
tionally recognized residential con-
struction cost indices. 

Without kitchen or plumbing means, as 
defined by the U.S. Decennial Census, 
an occupied house without one or more 
of the following items: 

(1) Hot and cold piped water; 
(2) A flush toilet; 
(3) A bathtub or shower; 
(4) A sink with piped water; 
(5) A range or cookstove; or 
(6) A refrigerator.

§ 1000.304 May the IHBG formula be 
modified? 

Yes, as long as any modification does 
not conflict with the requirements of 
NAHASDA.

§ 1000.306 How can the IHBG formula 
be modified? 

(a) The IHBG formula can be modi-
fied upon development of a set of meas-
urable and verifiable data directly re-
lated to Indian and Alaska Native 
housing need. Any data set developed 
shall be compiled with the consultation 
and involvement of Indian tribes and 
examined and/or implemented not later 
than 5 years from the date of issuance 
of these regulations and periodically 
thereafter. 

(b) Furthermore, the IHBG formula 
shall be reviewed within five years to 
determine if subsidy is needed to oper-
ate and maintain NAHASDA units or 
any other changes are needed in re-
spect to funding under the Formula 
Current Assisted Stock component of 
the formula. 
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(c) During the five year review of 
housing stock for formula purposes, 
the Section 8 units shall be reduced by 
the same percentage as the current as-
sisted rental stock has diminished 
since September 30, 1999.

§ 1000.308 Who can make modifica-
tions to the IHBG formula? 

HUD can make modifications in ac-
cordance with § 1000.304 and § 1000.306 
provided that any changes proposed by 
HUD are published and made available 
for public comment in accordance with 
applicable law before their implemen-
tation.

§ 1000.310 What are the components of 
the IHBG formula? 

The IHBG formula consists of two 
components: 

(a) Formula Current Assisted Hous-
ing Stock (FCAS); and 

(b) Need.

§ 1000.312 What is current assisted 
stock? 

Current assisted stock consists of 
housing units owned or operated pursu-
ant to an ACC. This includes all low 
rent, Mutual Help, and Turnkey III 
housing units under management as of 
September 30, 1997, as indicated in the 
Formula Response Form.

§ 1000.314 What is formula current as-
sisted stock? 

Formula current assisted stock is 
current assisted stock as described in 
§ 1000.312 plus 1937 Act units in the de-
velopment pipeline when they become 
owned or operated by the recipient and 
are under management as indicated in 
the Formula Response Form. Formula 
current assisted stock also includes 
Section 8 units when their current con-
tract expires and the Indian tribe con-
tinues to manage the assistance in a 
manner similar to the Section 8 pro-
gram, as reported on the Formula Re-
sponse Form.

§ 1000.316 How is the Formula Current 
Assisted Stock (FCAS) Component 
developed? 

The Formula Current Assisted Stock 
component consists of two elements. 
They are: 

(a) Operating subsidy. The operating 
subsidy consists of three variables 
which are: 

(1) The number of low-rent FCAS 
units multiplied by the FY 1996 na-
tional per unit subsidy (adjusted to full 
funding level) multiplied by an adjust-
ment factor for inflation; 

(2) The number of Section 8 units 
whose contract has expired but had 
been under contract on September 30, 
1997, multiplied by the FY 1996 national 
per unit subsidy adjusted for inflation; 
and 

(3) The number of Mutual Help and 
Turnkey III FCAS units multiplied by 
the FY 1996 national per unit subsidy 
(adjusted to full funding level) multi-
plied by an adjustment factor for infla-
tion. 

(b) Modernization allocation. Mod-
ernization allocation consists of the 
number of Low Rent, Mutual Help, and 
Turnkey III FCAS units multiplied by 
the national per unit amount of alloca-
tion for FY 1996 modernization multi-
plied by an adjustment factor for infla-
tion.

§ 1000.317 Who is the recipient for 
funds for current assisted stock 
which is owned by state-created Re-
gional Native Housing Authorities 
in Alaska? 

If housing units developed under the 
1937 Act are owned by a state-created 
Regional Native Housing Authority in 
Alaska, and are not located on an In-
dian reservation, then the recipient for 
funds allocated for the current assisted 
stock portion of NAHASDA funds for 
the units is the regional Indian tribe.

§ 1000.318 When do units under For-
mula Current Assisted Stock cease 
to be counted or expire from the in-
ventory used for the formula? 

(a) Mutual Help and Turnkey III 
units shall no longer be considered For-
mula Current Assisted Stock when the 
Indian tribe, TDHE, or IHA no longer 
has the legal right to own, operate, or 
maintain the unit, whether such right 
is lost by conveyance, demolition, or 
otherwise, provided that: 

(1) Conveyance of each Mutual Help 
or Turnkey III unit occurs as soon as 
practicable after a unit becomes eligi-
ble for conveyance by the terms of the 
MHOA; and 
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(2) The Indian tribe, TDHE, or IHA 
actively enforce strict compliance by 
the homebuyer with the terms and con-
ditions of the MHOA, including the re-
quirements for full and timely pay-
ment. 

(b) Rental units shall continue to be 
included for formula purposes as long 
as they continue to be operated as low 
income rental units by the Indian 
tribe, TDHE, or IHA. 

(c) Expired contract Section 8 units 
shall continue as rental units and be 
included in the formula as long as they 
are operated as low income rental units 
as included in the Indian tribe’s or 
TDHE’s Formula Response Form.

§ 1000.320 How is Formula Current As-
sisted Stock adjusted for local area 
costs? 

There are two adjustment factors 
that are used to adjust the allocation 
of funds for the Current Assisted Stock 
portion of the formula. They are: 

(a) Operating Subsidy as adjusted by 
the greater of the AEL factor or FMR 
factor (AELFMR); and 

(b) Modernization as adjusted by 
TDC.

§ 1000.322 Are IHA financed units in-
cluded in the determination of For-
mula Current Assisted Stock? 

No. If these units are not owned or 
operated at the time (September 30, 
1997) pursuant to an ACC then they are 
not included in the determination of 
Formula Current Assisted Stock.

§ 1000.324 How is the need component 
developed? 

After determining the FCAS alloca-
tion, remaining funds are allocated by 
need component. The need component 
consists of seven criteria. They are: 

(a) American Indian and Alaskan Na-
tive (AIAN) Households with housing 
cost burden greater than 50 percent of 
formula annual income weighted at 22 
percent; 

(b) AIAN Households which are over-
crowded or without kitchen or plumb-
ing weighted at 25 percent; 

(c) Housing Shortage which is the 
number of AIAN households with an 
annual income less than or equal to 80 
percent of formula median income re-
duced by the combination of current 

assisted stock and units developed 
under NAHASDA weighted at 15 per-
cent; 

(d) AIAN households with annual in-
come less than or equal to 30 percent of 
formula median income weighted at 13 
percent; 

(e) AIAN households with annual in-
come between 30 percent and 50 percent 
of formula median income weighted at 
7 percent; 

(f) AIAN households with annual in-
come between 50 percent and 80 percent 
of formula median income weighted at 
7 percent; 

(g) AIAN persons weighted at 11 per-
cent.

§ 1000.325 How is the need component 
adjusted for local area costs? 

The need component is adjusted by 
the TDC.

§ 1000.326 What if a formula area is 
served by more than one Indian 
tribe? 

(a) If an Indian tribe’s formula area 
overlaps with the formula area of one 
or more other Indian tribes, the funds 
allocated to that Indian tribe for the 
geographic area in which the formula 
areas overlap will be divided based on: 

(1) The Indian tribe’s proportional 
share of the population in the overlap-
ping geographic area; and 

(2) The Indian tribe’s commitment to 
serve that proportional share of the 
population in such geographic area. 

(3) In cases where a State recognized 
Indian tribe’s formula area overlaps 
with a Federally recognized Indian 
tribe, the Federally recognized Indian 
tribe receives the allocation for the 
overlapping area. 

(b) Tribal membership in the geo-
graphic area (not to include dually en-
rolled tribal members) will be based on 
data that all Indian tribes involved 
agree to use. Suggested data sources 
include tribal enrollment lists, Indian 
Health Service User Data, and Bureau 
of Indian Affairs data. 

(c) If the Indian tribes involved can-
not agree on what data source to use, 
HUD will make the decision on what 
data will be used to divide the funds be-
tween the Indian tribes by August 1.
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§ 1000.327 What is the order of pref-
erence for allocating the IHBG for-
mula needs data for Indian tribes in 
Alaska not located on reservations 
due to the unique circumstances in 
Alaska? 

(a) Data in areas without reserva-
tions. The data on population and 
housing within an Alaska Native Vil-
lage is credited to the Alaska Native 
Village. Accordingly, the village cor-
poration for the Alaska Native Village 
has no needs data and no formula allo-
cation. The data on population and 
housing outside the Alaska Native Vil-
lage is credited to the regional Indian 
tribe, and if there is no regional Indian 
tribe, the data will be credited to the 
regional corporation. 

(b) Deadline for notification on 
whether an IHP will be submitted. By 
September 15 of each year, each Indian 
tribe in Alaska not located on a res-
ervation, including each Alaska Native 
village, regional Indian tribe, and re-
gional corporation, or its TDHE must 
notify HUD in writing whether it or its 
TDHE intends to submit an IHP. If an 
Alaska Native village notifies HUD 
that it does not intend either to submit 
an IHP or to designate a TDHE to do 
so, or if HUD receives no response from 
the Alaska Native village or its TDHE, 
the formula data which would have 
been credited to the Alaska Native vil-
lage will be credited to the regional In-
dian tribe, or if there is no regional In-
dian tribe, to the regional corporation.

§ 1000.328 What is the minimum 
amount an Indian tribe can receive 
under the need component of the 
formula? 

In the first year of NAHASDA par-
ticipation, an Indian tribe whose allo-
cation is less than $50,000 under the 
need component of the formula shall 
have its need component of the grant 
adjusted to $50,000. An Indian tribe’s 
IHP shall contain a certification of the 
need for the $50,000 funding. In subse-
quent years, but not to extend beyond 
Federal Fiscal Year 2002, an Indian 
tribe whose allocation is less than 
$25,000 under the need component of 
the formula shall have its need compo-
nent of the grant adjusted to $25,000. 
The need for § 1000.328 will be reviewed 
in accordance with § 1000.306.

§ 1000.330 What are data sources for 
the need variables? 

The sources of data for the need vari-
ables shall be data available that is 
collected in a uniform manner that can 
be confirmed and verified for all AIAN 
households and persons living in an 
identified area. Initially, the data used 
are U.S. Decennial Census data.

§ 1000.332 Will data used by HUD to 
determine an Indian tribe’s or 
TDHE’s formula allocation be pro-
vided to the Indian tribe or TDHE 
before the allocation? 

Yes. HUD shall provide notice to the 
Indian tribe or TDHE of the data to be 
used for the formula and projected al-
location amount by August 1.

§ 1000.334 May Indian tribes, TDHEs, 
or HUD challenge the data from the 
U.S. Decennial Census or provide 
an alternative source of data? 

Yes. Provided that the data are gath-
ered, evaluated, and presented in a 
manner acceptable to HUD and that 
the standards for acceptability are con-
sistently applied throughout the Coun-
try.

§ 1000.336 How may an Indian tribe, 
TDHE, or HUD challenge data? 

(a) An Indian tribe, TDHE, or HUD 
may challenge data used in the IHBG 
formula. The challenge and collection 
of data for this purpose is an allowable 
cost for IHBG funds. 

(b) An Indian tribe or TDHE that has 
data in its possession that it contends 
are more accurate than data contained 
in the U.S. Decennial Census, and the 
data were collected in a manner ac-
ceptable to HUD, may submit the data 
and proper documentation to HUD. Be-
ginning with the Fiscal Year 1999 allo-
cation, in order for the challenge to be 
considered for the upcoming Fiscal 
Year allocation, documentation must 
be submitted by June 15. HUD shall re-
spond to such data submittal not later 
than 45 days after receipt of the data 
and either approve or challenge the va-
lidity of such data. Pursuant to HUD’s 
action, the following shall apply: 
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(1) In the event HUD challenges the 
validity of the submitted data, the In-
dian tribe or TDHE and HUD shall at-
tempt in good faith to resolve any dis-
crepancies so that such data may be in-
cluded in formula allocation. Should 
the Indian tribe or TDHE and HUD be 
unable to resolve any discrepancy by 
the date of formula allocation, the dis-
pute shall be carried forward to the 
next funding year and resolved in ac-
cordance with the dispute resolution 
procedures set forth in this part for 
model housing activities (§ 1000.118). 

(2) Pursuant to resolution of the dis-
pute: 

(i) If the Indian tribe or TDHE pre-
vails, an adjustment to the Indian 
tribe’s or TDHE’s subsequent alloca-
tion for the subsequent year shall be 
made retroactive to include only the 
disputed Fiscal Year(s); or 

(ii) If HUD prevails, no further action 
shall be required. 

(c) In the event HUD questions that 
the data contained in the formula does 
not accurately represent the Indian 
tribe’s need, HUD shall request the In-
dian tribe to submit supporting docu-
mentation to justify the data and pro-
vide a commitment to serve the popu-
lation indicated in the geographic area.

§ 1000.340 What if an Indian tribe is al-
located less funding under the 
block grant formula than it re-
ceived in Fiscal Year 1996 for oper-
ating subsidy and modernization? 

If an Indian tribe is allocated less 
funding under the formula than an IHA 
received on its behalf in Fiscal Year 
1996 for operating subsidy and mod-
ernization, its grant is increased to the 
amount received in Fiscal Year 1996 for 
operating subsidy and modernization. 
The remaining grants are adjusted to 
keep the allocation within available 
appropriations.

Subpart E—Federal Guarantees 
for Financing of Tribal Housing 
Activities

§ 1000.401 What terms are used 
throughout this subpart? 

As used throughout title VI of 
NAHASDA and in this subpart: 

Applicant means the entity that re-
quests a HUD guarantee under the pro-
visions of this subpart. 

Borrower means an Indian tribe or 
TDHE that receives funds in the form 
of a loan with the obligation to repay 
in full, with interest, and has executed 
notes or other obligations that evi-
dence that transaction. 

Issuer means an Indian tribe or TDHE 
that issues or executes notes or other 
obligations. An issuer can also be a 
borrower.

§ 1000.402 Are State recognized Indian 
tribes eligible for guarantees under 
title VI of NAHASDA? 

Those State recognized Indian tribes 
that meet the definition set forth in 
section 4(12)(C) of NAHASDA are eligi-
ble for guarantees under title VI of 
NAHASDA.

§ 1000.404 What lenders are eligible for 
participation? 

Eligible lenders are those approved 
under and meeting the qualifications 
established in this subpart, except that 
loans otherwise insured or guaranteed 
by an agency of the United States, or 
made by an organization of Indians 
from amounts borrowed from the 
United States, shall not be eligible for 
guarantee under this part. The fol-
lowing lenders are deemed to be eligi-
ble under this subpart: 

(a) Any mortgagee approved by HUD 
for participation in the single family 
mortgage insurance program under 
title II of the National Housing Act; 

(b) Any lender whose housing loans 
under chapter 37 of title 38, United 
States Code, are automatically guaran-
teed pursuant to section 1802(d) of such 
title; 

(c) Any lender approved by the De-
partment of Agriculture to make guar-
anteed loans for single family housing 
under the Housing Act of 1949; 

(d) Any other lender that is super-
vised, approved, regulated, or insured 
by any agency of the United States; 
and 

(e) Any other lender approved by the 
Secretary.

VerDate Apr<18>2002 00:55 Apr 29, 2002 Jkt 197077 PO 00000 Frm 00728 Fmt 8010 Sfmt 8010 Y:\SGML\197077T.XXX pfrm12 PsN: 197077T



729

Office of the Assistant Secretary, HUD § 1000.420

§ 1000.406 What constitutes tribal ap-
proval to issue notes or other obli-
gations under title VI of NAHASDA? 

Tribal approval is evidenced by a 
written tribal resolution that author-
izes the issuance of notes or obliga-
tions by the Indian tribe or a TDHE on 
behalf of the Indian tribe.

§ 1000.408 How does an Indian tribe or 
TDHE show that it has made efforts 
to obtain financing without a guar-
antee and cannot complete such fi-
nancing in a timely manner? 

The Indian tribe or TDHE shall sub-
mit a certification that states that the 
Indian tribe has attempted to obtain fi-
nancing and cannot complete such fi-
nancing consistent with the timely 
execution of the program plans without 
such guarantee. Written documenta-
tion shall be maintained by the Indian 
tribe or TDHE to support the certifi-
cation.

§ 1000.410 What conditions shall HUD 
prescribe when providing a guar-
antee for notes or other obligations 
issued by an Indian tribe? 

HUD shall provide that: 
(a) Any loan, note or other obligation 

guaranteed under title VI of NAHASDA 
may be sold or assigned by the lender 
to any financial institution that is sub-
ject to examination and supervision by 
an agency of the Federal government, 
any State, or the District of Columbia 
without destroying or otherwise nega-
tively affecting the guarantee; and 

(b) Indian tribes and housing entities 
are encouraged to explore creative fi-
nancing mechanisms and in so doing 
shall not be limited in obtaining a 
guarantee. These creative financing 
mechanisms include but are not lim-
ited to: 

(1) Borrowing from private or public 
sources or partnerships; 

(2) Issuing tax exempt and taxable 
bonds where permitted; and 

(3) Establishing consortiums or 
trusts for borrowing or lending, or for 
pooling loans. 

(c) The repayment period may exceed 
twenty years and the length of the re-
payment period cannot be the sole 
basis for HUD disapproval; and 

(d) Lender and issuer/borrower must 
certify that they acknowledge and 

agree to comply with all applicable 
tribal laws.

§ 1000.412 Can an issuer obtain a guar-
antee for more than one note or 
other obligation at a time? 

Yes. To obtain multiple guarantees, 
the issuer shall demonstrate that: 

(a) The issuer will not exceed a total 
for all notes or other obligations in an 
amount equal to five times its grant 
amount, excluding any amount no 
longer owed on existing notes or other 
obligations; and 

(b) Issuance of additional notes or 
other obligations is within the finan-
cial capacity of the issuer.

§ 1000.414 How is an issuer’s financial 
capacity demonstrated? 

An issuer must demonstrate its fi-
nancial capacity to: 

(a) Meet its obligations; and 
(b) Protect and maintain the viabil-

ity of housing developed or operated 
pursuant to the 1937 Act.

§ 1000.416 What is a repayment con-
tract in a form acceptable to HUD? 

(a) The Secretary’s signature on a 
contract shall signify HUD’s accept-
ance of the form, terms and conditions 
of the contract. 

(b) In loans under title VI of 
NAHASDA, involving a contract be-
tween an issuer and a lender other than 
HUD, HUD’s approval of the loan docu-
ments and guarantee of the loan shall 
be deemed to be HUD’s acceptance of 
the sufficiency of the security fur-
nished. No other security can or will be 
required by HUD at a later date.

§ 1000.418 Can grant funds be used to 
pay costs incurred when issuing 
notes or other obligations? 

Yes. Other costs that can be paid 
using grant funds include but are not 
limited to the costs of servicing and 
trust administration, and other costs 
associated with financing of debt obli-
gations.

§ 1000.420 May grants made by HUD 
under section 603 of NAHASDA be 
used to pay net interest costs in-
curred when issuing notes or other 
obligations? 

Yes. Other costs that can be paid 
using grant funds include but are not 
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limited to the costs of servicing and 
trust administration, and other costs 
associated with financing of debt obli-
gations, not to exceed 30 percent of the 
net interest cost.

§ 1000.422 What are the procedures for 
applying for loan guarantees under 
title VI of NAHASDA? 

(a) The borrower applies to the lender 
for a loan using a guarantee applica-
tion form prescribed by HUD. 

(b) The lender provides the loan ap-
plication to HUD to determine if funds 
are available for the guarantee. HUD 
will reserve these funds for a period of 
90 days if the funds are available and 
the applicant is otherwise eligible 
under this subpart. HUD may extend 
this reservation period for an extra 90 
days if additional documentation is 
necessary. 

(c) The borrower and lender negotiate 
the terms and conditions of the loan in 
consultation with HUD. 

(d) The borrower and lender execute 
documents. 

(e) The lender formally applies for 
the guarantee. 

(f) HUD reviews and provides a writ-
ten decision on the guarantee.

§ 1000.424 What are the application re-
quirements for guarantee assist-
ance under title VI of NAHASDA? 

The application for a guarantee must 
include the following: 

(a) An identification of each of the 
activities to be carried out with the 
guaranteed funds and a description of 
how each activity qualifies as an af-
fordable housing activity as defined in 
section 202 of NAHASDA. 

(b) A schedule for the repayment of 
the notes or other obligations to be 
guaranteed that identifies the sources 
of repayment, together with a state-
ment identifying the entity that will 
act as the borrower. 

(c) A copy of the executed loan docu-
ments, if applicable, including, but not 
limited to, any contract or agreement 
between the borrower and the lender. 

(d) Certifications by the borrower 
that: 

(1) The borrower possesses the legal 
authority to pledge and that it will, if 
approved, make the pledge of grants re-
quired by section 602(a)(2) of 
NAHASDA. 

(2) The borrower has made efforts to 
obtain financing for the activities de-
scribed in the application without use 
of the guarantee; the borrower will 
maintain documentation of such ef-
forts for the term of the guarantee; and 
the borrower cannot complete such fi-
nancing consistent with the timely 
execution of the program plans without 
such guarantee. 

(3) It possesses the legal authority to 
borrow or issue obligations and to use 
the guaranteed funds in accordance 
with the requirements of this subpart. 

(4) Its governing body has duly adopt-
ed or passed as an official act a resolu-
tion, motion, or similar official action 
that: 

(i) Identifies the official representa-
tive of the borrower, and directs and 
authorizes that person to provide such 
additional information as may be re-
quired; and 

(ii) Authorizes such official rep-
resentative to issue the obligation or 
to execute the loan or other docu-
ments, as applicable. 

(5) The borrower has complied with 
section 602(a) of NAHASDA. 

(6) The borrower will comply with 
the requirements described in subpart 
A of this part and other applicable 
laws.

§ 1000.426 How does HUD review a 
guarantee application? 

The procedure for review of a guar-
antee application includes the fol-
lowing steps: 

(a) HUD will review the application 
for compliance with title VI of 
NAHASDA and these implementing 
regulations. 

(b) HUD will accept the certifications 
submitted with the application. HUD 
may, however, consider relevant infor-
mation that challenges the certifi-
cations and require additional informa-
tion or assurances from the applicant 
as warranted by such information.

§ 1000.428 For what reasons may HUD 
disapprove an application or ap-
prove an application for an amount 
less than that requested? 

HUD may disapprove an application 
or approve a lesser amount for any of 
the following reasons: 

(a) HUD determines that the guar-
antee constitutes an unacceptable risk. 

VerDate Apr<18>2002 00:55 Apr 29, 2002 Jkt 197077 PO 00000 Frm 00730 Fmt 8010 Sfmt 8010 Y:\SGML\197077T.XXX pfrm12 PsN: 197077T



731

Office of the Assistant Secretary, HUD § 1000.434

Factors that will be considered in as-
sessing financial risk shall include, but 
not be limited to, the following: 

(1) The ratio of the expected annual 
debt service requirements to the ex-
pected available annual grant amount, 
taking into consideration the obliga-
tions of the borrower under the provi-
sions of section 203(b) of NAHASDA; 

(2) Evidence that the borrower will 
not continue to receive grant assist-
ance under this part during the pro-
posed repayment period; 

(3) The borrower’s inability to fur-
nish adequate security pursuant to sec-
tion 602(a) of NAHASDA; and 

(4) The amount of program income 
the proposed activities are reasonably 
estimated to contribute toward repay-
ment of the guaranteed loan or other 
obligations. 

(b) The loan or other obligation for 
which the guarantee is requested ex-
ceeds any of the limitations specified 
in sections 601(d) or section 605(d) of 
NAHASDA. 

(c) Funds are not available in the 
amount requested. 

(d) Evidence that the performance of 
the borrower under this part has been 
determined to be unacceptable pursu-
ant to the requirements of subpart F of 
this part, and that the borrower has 
failed to take reasonable steps to cor-
rect performance. 

(e) The activities to be undertaken 
are not eligible under section 202 of 
NAHASDA. 

(f) The loan or other obligation docu-
ments for which a guarantee is re-
quested do not meet the requirements 
of this subpart.

§ 1000.430 When will HUD issue notice 
to the applicant if the application is 
approved at the requested or re-
duced amount? 

(a) HUD shall make every effort to 
approve a guarantee within 30 days of 
receipt of a completed application in-
cluding executed documents and, if un-
able to do so, will notify the applicant 
within the 30 day timeframe of the 
need for additional time and/or if addi-
tional information is required. 

(b) HUD shall notify the applicant in 
writing that the guarantee has either 
been approved, reduced, or disapproved. 
If the request is reduced or dis-
approved, the applicant will be in-

formed of the specific reasons for re-
duction or disapproval. 

(c) HUD shall issue a certificate to 
guarantee the debt obligation of the 
issuer subject to compliance with 
NAHASDA including but not limited to 
sections 105, 601(a), and 602(c) of 
NAHASDA, and such other reasonable 
conditions as HUD may specify in the 
commitment documents in a particular 
case.

§ 1000.432 Can an amendment to an 
approved guarantee be made? 

(a) Yes. An amendment to an ap-
proved guarantee can occur if an appli-
cant wishes to allow a borrower/issuer 
to carry out an activity not described 
in the loan or other obligation docu-
ments, or substantially to change the 
purpose, scope, location, or bene-
ficiaries of an activity. 

(b) Any changes to an approved guar-
antee must be approved by HUD.

§ 1000.434 How will HUD allocate the 
availability of loan guarantee as-
sistance? 

(a) Each fiscal year HUD may allo-
cate a percentage of the total available 
loan guarantee assistance to each Area 
ONAP equal to the percentage of the 
total NAHASDA grant funds allocated 
to the Indian tribes in the geographic 
area of operation of that office. 

(b) These allocated amounts shall re-
main exclusively available for loan 
guarantee assistance for Indian tribes 
or TDHEs in the area of operation of 
that office until committed by HUD for 
loan guarantees or until the end of the 
second quarter of the fiscal year. At 
the beginning of the third quarter of 
the fiscal year, any residual loan guar-
antee commitment amount shall be 
made available to guarantee loans for 
Indian tribes or TDHEs regardless of 
their location. Applications for resid-
ual loan guarantee money must be sub-
mitted on or after April 1. 

(c) In approving applications for loan 
guarantee assistance, HUD shall seek 
to maximize the availability of such 
assistance to all interested Indian 
tribes or TDHEs. HUD may limit the 
proportional share approved to any one 
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Indian tribe or TDHE to its propor-
tional share of the block grant alloca-
tion based upon the annual plan sub-
mitted by the Indian tribe or TDHE in-
dicating intent to participate in the 
loan guarantee allocation process.

§ 1000.436 How will HUD monitor the 
use of funds guaranteed under this 
subpart? 

HUD will monitor the use of funds 
guaranteed under this subpart as set 
forth in section 403 of NAHASDA, and 
the lender is responsible for monitoring 
performance with the documents.

Subpart F—Recipient Monitoring, 
Oversight and Accountability

§ 1000.501 Who is involved in moni-
toring activities under NAHASDA? 

The recipient, the grant beneficiary 
and HUD are involved in monitoring 
activities under NAHASDA.

§ 1000.502 What are the monitoring re-
sponsibilities of the recipient, the 
grant beneficiary and HUD under 
NAHASDA? 

(a) The recipient is responsible for 
monitoring grant activities, ensuring 
compliance with applicable Federal re-
quirements and monitoring perform-
ance goals under the IHP. The recipi-
ent is responsible for preparing at least 
annually: a compliance assessment in 
accordance with section 403(b) of 
NAHASDA; a performance report cov-
ering the assessment of program 
progress and goal attainment under the 
IHP; and an audit in accordance with 
the Single Audit Act, as applicable. 
The recipient’s monitoring should also 
include an evaluation of the recipient’s 
performance in accordance with per-
formance objectives and measures. At 
the request of a recipient, other Indian 
tribes and/or TDHEs may provide as-
sistance to aid the recipient in meeting 
its performance goals or compliance re-
quirements under NAHASDA. 

(b) Where the recipient is a TDHE, 
the grant beneficiary (Indian tribe) is 
responsible for monitoring pro-
grammatic and compliance require-
ments of the IHP and NAHASDA by re-
quiring the TDHE to prepare periodic 
progress reports including the annual 

compliance assessment, performance 
and audit reports. 

(c) HUD is responsible for reviewing 
the recipient as set forth in § 1000.520. 

(d) HUD monitoring will consist of 
on-site as well as off-site review of 
records, reports and audits. To the ex-
tent funding is available, HUD or its 
designee will provide technical assist-
ance and training, or funds to the re-
cipient to obtain technical assistance 
and training. In the absence of funds, 
HUD shall make best efforts to provide 
technical assistance and training.

§ 1000.504 What are the recipient per-
formance objectives? 

Performance objectives are developed 
by each recipient. Performance objec-
tives are criteria by which the recipi-
ent will monitor and evaluate its per-
formance. For example, if in the IHP 
the recipient indicates it will build new 
houses, the performance objective may 
be the completion of the homes within 
a certain time period and within a cer-
tain budgeted amount.

§ 1000.506 If the TDHE is the recipient, 
must it submit its monitoring eval-
uation/results to the Indian tribe? 

Yes. The Indian tribe as the grant 
beneficiary must receive a copy of the 
monitoring evaluation/results so that 
it can fully carry out its oversight re-
sponsibilities under NAHASDA.

§ 1000.508 If the recipient monitoring 
identifies programmatic concerns, 
what happens? 

If the recipient’s monitoring activi-
ties identify areas of concerns, the re-
cipient will take corrective actions 
which may include but are not limited 
to one or more of the following actions: 

(a) Depending upon the nature of the 
concern, the recipient may obtain addi-
tional training or technical assistance 
from HUD, other Indian tribes or 
TDHEs, or other entities. 

(b) The recipient may develop and/or 
revise policies, or ensure that existing 
policies are better enforced. 

(c) The recipient may take appro-
priate administrative action to remedy 
the situation. 

(d) The recipient may refer the con-
cern to an auditor or to HUD for addi-
tional corrective action.
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§ 1000.510 What happens if tribal mon-
itoring identifies compliance con-
cerns? 

The Indian tribe shall have the re-
sponsibility to ensure that appropriate 
corrective action is taken.

§ 1000.512 Are performance reports re-
quired? 

Yes. An annual report shall be sub-
mitted by the recipient to HUD and the 
Indian tribe being served in a format 
acceptable by HUD. Annual perform-
ance reports shall contain: 

(a) The information required by sec-
tions 403(b) and 404(b) of NAHASDA; 

(b) Brief information on the fol-
lowing: 

(1) A comparison of actual accom-
plishments to the objectives estab-
lished for the period; 

(2) The reasons for slippage if estab-
lished objectives were not met; and 

(3) Analysis and explanation of cost 
overruns or high unit costs; and 

(c) Any information regarding the re-
cipient’s performance in accordance 
with HUD’s performance measures, as 
set forth in section § 1000.524.

§ 1000.514 When must the annual per-
formance report be submitted? 

The annual performance report must 
be submitted within 60 days of the end 
of the recipient’s program year. If a 
justified request is submitted by the 
recipient, the Area ONAP may extend 
the due date for submission of the per-
formance report.

§ 1000.516 What reporting period is 
covered by the annual performance 
report? 

For the first annual performance re-
port to be submitted under NAHASDA, 
the period to be covered is October 1, 
1997, through September 30, 1998. This 
first report must be submitted by Jan-
uary 31, 1999. Subsequent annual per-
formance reports must cover the period 
that coincides with the recipient’s pro-
gram year. 

[64 FR 3015, Jan. 20, 1999]

§ 1000.518 When must a recipient ob-
tain public comment on its annual 
performance report? 

The recipient must make its report 
publicly available to tribal members, 

non-Indians served under NAHASDA, 
and other citizens in the Indian area, 
in sufficient time to permit comment 
before submission of the report to 
HUD. The recipient determines the 
manner and times for making the re-
port available. 

The recipient shall include a sum-
mary of any comments received by the 
grant beneficiary or recipient from 
tribal members, non-Indians served 
under NAHASDA, and other citizens in 
the Indian area.

§ 1000.520 What are the purposes of 
HUD review? 

At least annually, HUD will review 
each recipient’s performance to deter-
mine whether the recipient: 

(a) Has carried out its eligible activi-
ties in a timely manner, has carried 
out its eligible activities and certifi-
cations in accordance with the require-
ments and the primary objective of 
NAHASDA and with other applicable 
laws and has a continuing capacity to 
carry out those activities in a timely 
manner; 

(b) Has complied with the IHP of the 
grant beneficiary; and 

(c) Whether the performance reports 
of the recipient are accurate.

§ 1000.521 After the receipt of the re-
cipient’s performance report, how 
long does HUD have to make rec-
ommendations under section 404(c) 
of NAHASDA? 

60 days.

§ 1000.522 How will HUD give notice of 
on-site reviews? 

HUD shall generally provide a 30 day 
written notice of an impending on-site 
review to the Indian tribe and TDHE. 
Prior written notice will not be re-
quired in emergency situations. All no-
tices shall state the general nature of 
the review.

§ 1000.524 What are HUD’s perform-
ance measures for the review? 

HUD has the authority to develop 
performance measures which the re-
cipient must meet as a condition for 
compliance under NAHASDA. The per-
formance measures are: 

(a) Within 2 years of grant award 
under NAHASDA, no less than 90 per-
cent of the grant must be obligated. 
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(b) The recipient has complied with 
the required certifications in its IHP 
and all policies and the IHP have been 
made available to the public. 

(c) Fiscal audits have been conducted 
on a timely basis and in accordance 
with the requirements of the Single 
Audit Act, as applicable. Any defi-
ciencies identified in audit reports 
have been addressed within the pre-
scribed time period. 

(d) Accurate annual performance re-
ports were submitted to HUD within 60 
days after the completion of the recipi-
ent’s program year. 

(e) The recipient has met the IHP 
goals and objectives in the 1-year plan 
and demonstrated progress on the 5-
year plan goals and objectives. 

(f) The recipient has substantially 
complied with the requirements of 24 
CFR part 1000 and all other applicable 
Federal statutes and regulations.

§ 1000.526 What information will HUD 
use for its review? 

In reviewing each recipient’s per-
formance, HUD may consider the fol-
lowing: 

(a) The approved IHP and any amend-
ments thereto; 

(b) Reports prepared by the recipient; 
(c) Records maintained by the recipi-

ent; 
(d) Results of HUD’s monitoring of 

the recipient’s performance, including 
on-site evaluation of the quality of the 
work performed; 

(e) Audit reports; 
(f) Records of drawdown(s) of grant 

funds; 
(g) Records of comments and com-

plaints by citizens and organizations 
within the Indian area; 

(h) Litigation; and 
(i) Any other reliable relevant infor-

mation which relates to the perform-
ance measures under § 1000.524.

§ 1000.528 What are the procedures for 
the recipient to comment on the re-
sult of HUD’s review when HUD 
issues a report under section 405(b) 
of NAHASDA? 

HUD will issue a draft report to the 
recipient and Indian tribe within thirty 
(30) days of the completion of HUD’s re-
view. The recipient will have at least 
thirty (30) days to review and comment 
on the draft report as well as provide 

any additional information relating to 
the draft report. HUD shall consider 
the comments and any additional in-
formation provided by the recipient. 
HUD may also revise the draft report 
based on the comments and any addi-
tional information provided by the re-
cipient. HUD shall make the recipient’s 
comments and a final report readily 
available to the recipient, grant bene-
ficiary, and the public not later than 
thirty (30) days after receipt of the re-
cipient’s comments and additional in-
formation.

§ 1000.530 What corrective and reme-
dial actions will HUD request or 
recommend to address performance 
problems prior to taking action 
under § 1000.532 or § 1000.538? 

(a) The following actions are de-
signed, first, to prevent the continu-
ance of the performance problem(s); 
second, to mitigate any adverse effects 
or consequences of the performance 
problem(s); and third, to prevent a re-
currence of the same or similar per-
formance problem. The following ac-
tions, at least one of which must be 
taken prior to a sanction under para-
graph (b), may be taken by HUD singly 
or in combination, as appropriate for 
the circumstances: 

(1) Issue a letter of warning advising 
the recipient of the performance prob-
lem(s), describing the corrective ac-
tions that HUD believes should be 
taken, establishing a completion date 
for corrective actions, and notifying 
the recipient that more serious actions 
may be taken if the performance prob-
lem(s) is not corrected or is repeated; 

(2) Request the recipient to submit 
progress schedules for completing ac-
tivities or complying with the require-
ments of this part; 

(3) Recommend that the recipient 
suspend, discontinue, or not incur costs 
for the affected activity; 

(4) Recommend that the recipient re-
direct funds from affected activities to 
other eligible activities; 

(5) Recommend that the recipient re-
imburse the recipient’s program ac-
count in the amount improperly ex-
pended; and 

(6) Recommend that the recipient ob-
tain appropriate technical assistance 
using existing grant funds or other 
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available resources to overcome the 
performance problem(s). 

(b) Failure of a recipient to address 
performance problems specified in 
paragraph (a) above may result in the 
imposition of sanctions as prescribed in 
§ 1000.532 (providing for adjustment, re-
duction, or withdrawal of future grant 
funds, or other appropriate actions), or 
§ 1000.538 (providing for termination, re-
duction, or limited availability of pay-
ments, or replacement of the TDHE).

§ 1000.532 What are the adjustments 
HUD makes to a recipient’s future 
year’s grant amount under section 
405 of NAHASDA? 

(a) HUD may, subject to the proce-
dures in paragraph (b) below, make ap-
propriate adjustments in the amount of 
the annual grants under NAHASDA in 
accordance with the findings of HUD 
pursuant to reviews and audits under 
section 405 of NAHASDA. HUD may ad-
just, reduce, or withdraw grant 
amounts, or take other action as ap-
propriate in accordance with the re-
views and audits, except that grant 
amounts already expended on afford-
able housing activities may not be re-
captured or deducted from future as-
sistance provided on behalf of an In-
dian tribe. 

(b) Before undertaking any action in 
accordance with paragraphs (a) and (c) 
of this section, HUD will notify the re-
cipient in writing of the actions it in-
tends to take and provide the recipient 
an opportunity for an informal meeting 
to resolve the deficiency. In the event 
the deficiency is not resolved, HUD 
may take any of the actions available 
under paragraphs (a) and (c) of this sec-
tion. However, the recipient may re-
quest, within 30 days of notice of the 
action, a hearing in accordance with 
§ 1000.540. The amount in question shall 
not be reallocated under the provisions 
of § 1000.536, until 15 days after the 
hearing has been held and HUD has 
rendered a final decision. 

(c) Absent circumstances beyond the 
recipient’s control, when a recipient is 
not complying significantly with a 
major activity of its IHP, HUD shall 
make appropriate adjustment, reduc-
tion, or withdrawal of some or all of 
the recipient’s subsequent year grant 
in accordance with this section.

§ 1000.534 What constitutes substantial 
noncompliance? 

HUD will review the circumstances of 
each noncompliance with NAHASDA 
and the regulations on a case-by-case 
basis to determine if the noncompli-
ance is substantial. This review is a 
two step process. First, there must be a 
noncompliance with NAHASDA or 
these regulations. Second, the non-
compliance must be substantial. A non-
compliance is substantial if: 

(a) The noncompliance has a mate-
rial effect on the recipient meeting its 
major goals and objectives as described 
in its Indian Housing Plan; 

(b) The noncompliance represents a 
material pattern or practice of activi-
ties constituting willful noncompliance 
with a particular provision of 
NAHASDA or the regulations, even if a 
single instance of noncompliance 
would not be substantial; 

(c) The noncompliance involves the 
obligation or expenditure of a material 
amount of the NAHASDA funds budg-
eted by the recipient for a material ac-
tivity; or 

(d) The noncompliance places the 
housing program at substantial risk of 
fraud, waste or abuse.

§ 1000.536 What happens to NAHASDA 
grant funds adjusted, reduced, 
withdrawn, or terminated under 
§ 1000.532 or § 1000.538? 

Such NAHASDA grant funds shall be 
distributed by HUD in accordance with 
the next NAHASDA formula alloca-
tion.

§ 1000.538 What remedies are available 
for substantial noncompliance? 

(a) If HUD finds after reasonable no-
tice and opportunity for hearing that a 
recipient has failed to comply substan-
tially with any provisions of 
NAHASDA, HUD shall: 

(1) Terminate payments under 
NAHASDA to the recipient; 

(2) Reduce payments under 
NAHASDA to the recipient by an 
amount equal to the amount of such 
payments that were not expended in 
accordance with NAHASDA; 

(3) Limit the availability of pay-
ments under NAHASDA to programs, 
projects, or activities not affected by 
the failure to comply; or 
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(4) In the case of noncompliance de-
scribed in § 1000.542, provide a replace-
ment TDHE for the recipient. 

(b) HUD may, upon due notice, sus-
pend payments at any time after the 
issuance of the opportunity for hearing 
pending such hearing and final deci-
sion, to the extent HUD determines 
such action necessary to preclude the 
further expenditure of funds for activi-
ties affected by such failure to comply. 

(c) If HUD determines that the fail-
ure to comply substantially with the 
provisions of NAHASDA is not a pat-
tern or practice of activities consti-
tuting willful noncompliance, and is a 
result of the limited capability or ca-
pacity of the recipient, HUD may pro-
vide technical assistance for the recipi-
ent (directly or indirectly) that is de-
signed to increase the capability or ca-
pacity of the recipient to administer 
assistance under NAHASDA in compli-
ance with the requirements under 
NAHASDA. 

(d) In lieu of, or in addition to, any 
action described in this section, if HUD 
has reason to believe that the recipient 
has failed to comply substantially with 
any provisions of NAHASDA, HUD may 
refer the matter to the Attorney Gen-
eral of the United States, with a rec-
ommendation that appropriate civil ac-
tion be instituted.

§ 1000.540 What hearing procedures 
will be used under NAHASDA? 

The hearing procedures in 24 CFR 
part 26 shall be used.

§ 1000.542 When may HUD require re-
placement of a recipient? 

(a) In accordance with section 402 of 
NAHASDA, as a condition of HUD 
making a grant on behalf of an Indian 
tribe, the Indian tribe shall agree that, 
notwithstanding any other provisions 
of law, HUD may, only in the cir-
cumstances discussed below, require 
that a replacement TDHE serve as the 
recipient for the Indian tribe. 

(b) HUD may require a replacement 
TDHE for an Indian tribe only upon a 
determination by HUD on the record 
after opportunity for hearing that the 
recipient for the Indian tribe has en-
gaged in a pattern or practice of activi-
ties that constitute substantial or will-

ful noncompliance with the require-
ments of NAHASDA.

§ 1000.544 What audits are required? 

The recipient must comply with the 
requirements of the Single Audit Act 
and OMB Circular A–133 which require 
annual audits of recipients that expend 
Federal funds equal to or in excess of 
an amount specified by the U.S. Office 
of Management and Budget, which is 
currently set at $300,000.

§ 1000.546 Are audit costs eligible pro-
gram or administrative expenses? 

Yes, audit costs are an eligible pro-
gram or administrative expense. If the 
Indian tribe is the recipient then pro-
gram funds can be used to pay a pro-
rated share of the tribal audit or finan-
cial review cost that is attributable to 
NAHASDA funded activities. For a re-
cipient not covered by the Single Audit 
Act, but which chooses to obtain a 
periodic financial review, the cost of 
such a review would be an eligible pro-
gram expense.

§ 1000.548 Must a copy of the recipi-
ent’s audit pursuant to the Single 
Audit Act relating to NAHASDA ac-
tivities be submitted to HUD? 

Yes. A copy of the latest recipient 
audit under the Single Audit Act relat-
ing to NAHASDA activities must be 
submitted with the Annual Perform-
ance Report.

§ 1000.550 If the TDHE is the recipient, 
does it have to submit a copy of its 
audit to the Indian tribe? 

Yes. The Indian tribe as the grant 
beneficiary must receive a copy of the 
audit report so that it can fully carry 
out its oversight responsibilities with 
NAHASDA.

§ 1000.552 How long must the recipient 
maintain program records? 

(a) This section applies to all finan-
cial and programmatic records, sup-
porting documents, and statistical 
records of the recipient which are re-
quired to be maintained by the statute, 
regulation, or grant agreement. 

(b) Except as otherwise provided 
herein, records must be retained for 
three years from the date the recipient 
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submits to HUD the annual perform-
ance report that covers the last ex-
penditure of grant funds under a par-
ticular grant. 

(c) If any litigation, claim, negotia-
tion, audit or other action involving 
the records has been started before the 
expiration of the 3-year period, the 
records must be retained until comple-
tion of the action and resolution of all 
issues which arise from it, or until the 
end of the regular 3-year period, which-
ever is later.

§ 1000.554 Which agencies have right 
of access to the recipient’s records 
relating to activities carried out 
under NAHASDA? 

(a) HUD and the Comptroller General 
of the United States, and any of their 
authorized representatives, shall have 
the right of access to any pertinent 
books, documents, papers, or other 
records of recipients which are perti-
nent to NAHASDA assistance, in order 
to make audits, examinations, ex-
cerpts, and transcripts. 

(b) The right of access in this section 
lasts as long as the records are main-
tained.

§ 1000.556 Does the Freedom of Infor-
mation Act (FOIA) apply to recipi-
ent records? 

FOIA does not apply to recipient 
records. However, there may be other 
applicable State and tribal access laws 
or recipient policies which may apply.

§ 1000.558 Does the Federal Privacy 
Act apply to recipient records? 

The Federal Privacy Act does not 
apply to recipient records. However, 
there may be other applicable State 
and tribal access laws or recipient poli-
cies which may apply.

APPENDIX A TO PART 1000—INDIAN 
HOUSING BLOCK GRANT FORMULA 
MECHANICS 

This appendix shows the different compo-
nents of the IHBG formula. The following 
text explains how each component of the 
IHBG formula works. 

1. The Indian Housing Block Grant (IHBG) 
formula is calculated by initially deter-
mining the amount a tribe receives for For-
mula Current Assisted Stock (FCAS) (See 
§§ 1000.310 and 1000.312. FCAS funding is com-
prised of two components, operating subsidy 

(§ 1000.316(a)) and modernization 
(§ 1000.316(b)). The operating subsidy compo-
nent is calculated based on the national per 
unit subsidy provided in FY 1996 (adjusted to 
a 100 percent funding level) for each of the 
following types of programs—Low Rent, 
Homeownership (Mutual Help and Turnkey 
III), and Section 8. A tribe’s total units in 
each of the above categories is multiplied 
times the relevant national per unit subsidy 
amount. That amount is summed and multi-
plied times a local area cost adjustment fac-
tor for management. 

2. The local area cost adjustment factor for 
management is called AELFMR. AELFMR is 
the greater of a tribe’s Allowable Expense 
Level (AEL) or Fair Market Rent (FMR) fac-
tor, where the AEL and FMR factors are de-
termined by dividing each tribe’s AEL and 
FMR by their respective national weighted 
average (weighted on the unadjusted alloca-
tion under FCAS operating subsidy). The ad-
justment made to the FCAS component of 
the IHBG formula is then the new AELFMR 
factor divided by the national weighted aver-
age of the AELFMR (See § 1000.320). 

3. The modernization component of FCAS 
is based on the national per unit moderniza-
tion funding provided in FY 1996 to Indian 
Housing Authorities (IHAs). The per unit 
amount is determined by dividing the mod-
ernization funds by the total Low Rent, Mu-
tual Help, and Turnkey III units operated by 
IHAs in 1996. A tribe’s total Low Rent, Mu-
tual Help, and Turnkey III units are multi-
plied times the per unit modernization 
amount. That amount is then multiplied 
times a local area cost adjustment factor for 
construction (e.g. the Total Development 
Cost) (See § 1000.320). 

4. The construction adjustment factor is 
Total Development Cost (TDC) for the area 
divided by the weighted national average for 
TDC (weighted on the unadjusted allocation 
for modernization) (See § 1000.320). 

5. After determining the total amount allo-
cated under FCAS for each tribe, it is 
summed for every tribe. The national total 
amount for FCAS is subtracted from the Fis-
cal Year appropriation to determine the 
total amount to be allocated under the Need 
component of the IHBG formula. 

6. The Need component of the IHBG for-
mula is calculated using seven factors 
weighted as set forth in § 1000.324 as follows: 
22 percent of the allocated funds will be allo-
cated by a tribe’s share of the total Native 
American households paying more than 50 
percent of their income for housing living in 
the Indian tribe’s formula area, 25 percent of 
the funds allocated under Need will be allo-
cated by a tribe’s share of the total Native 
American households overcrowded and or 
without kitchen or plumbing living in their 
formula area, and so on. The current na-
tional totals for each of the need variables 
will be distributed annually by HUD with the 
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Formula Response Form (See § 1000.332). The 
national totals will change as tribes update 
information about their formula area and 
data for individual areas are challenged (See 
§§ 1000.334 and 1000.336). The Need component 
is then calculated by multiplying a tribe’s 
share of housing need by a local area cost ad-
justment factor for construction (the Total 
Development Cost) (See § 1000.338). 

7. No tribe in its first year of funding will 
receive less than $50,000 under the Need com-
ponent of the formula. In subsequent alloca-
tions to a tribe, it will receive no less than 
$25,000 under the Need component of the for-
mula. This increase in funding for the tribes 
receiving the minimum Need allocation is 
funded by a reallocation from all tribes re-
ceiving more than $50,000 under their Need 
component. This is necessary in order to 
keep the total allocation within the appro-
priation level. Such minimum Need alloca-
tions will only continue through FY 2002 
(See § 1000.328). 

8. A tribe’s total grant is calculated by 
summing the FCAS and Need allocations. 
This preliminary grant is compared to how 
much a tribe received in FY 1996 for oper-
ating subsidy and modernization. If a tribe 
received more in FY 1996 for operating sub-
sidy and modernization than they do under 
the IHBG formula, their grant is adjusted up 
to the FY 1996 level (See § 1000.340). Indian 
tribes receiving more under the IHBG for-
mula than in FY 1996 ‘‘pay’’ for the upward 
adjustment for the other tribes by having 
their grants adjusted downward. Because 
many more Indian tribes have grant 
amounts above the FY 1996 level than those 
with grants below the FY 1996 level, each 
tribe contributes very little relative to their 
total grant to fund the adjustment. 

[63 FR 12373, Mar. 12, 1998; 63 FR 13105, Mar. 
17, 1998]

APPENDIX B TO PART 1000—IHBG BLOCK 
GRANT FORMULA MECHANISMS 

1. The Indian Housing Block Grant For-
mula consists of two components, the For-
mula Current Assisted Stock (FCAS) and 
Need. Therefore, the formula allocation be-
fore adjusting for the statutory requirement 
that a tribe’s minimum grant will not be less 
than the tribe’s FY 1996 Operating Subsidy 
and Modernization funding, can be rep-
resented by:

unadjGRANT = FCAS + NEED.

2. NAHASDA requires the current assisted 
stock be provided for before allocating funds 
based on need. Therefore, FCAS must be cal-
culated first. FCAS consists to two compo-
nents, Operating Subsidy (OPSUB) and Mod-
ernization (MOD) such that:

FCAS = OPSUB + MOD.

3. OPSUB consists of three main parts: 
Number of Low-Rent units; Number of Sec-
tion 8 units; and Number of Mutual Help and 
Turnkey III units. Each of these main parts 
are adjusted by the FY 1996 national per unit 
subsidy, an inflation factor, and local area 
costs as reflected by the greater of the AEL 
factor or FMR factor. The AEL factor as de-
fined in § 1000.302 as the difference between a 
local area Allowable Expense Level (AEL) 
and the national weighted average for AEL. 
The FMR factor is also defined in § 1000.302 as 
the difference between a local area Fair Mar-
ket Rent (FMR) and the national weighted 
average for FMR. So, expanding OPSUB 
gives:

OPSUB = [LR * LRSUB + (MH+TK) * HOSUB 
+ S8 * S8SUB] * INF * AELFMR

Where: 
LR = number of Low-Rent units. 
LRSUB = FY 1996 national per unit average 

subsidy for Low-Rent units = $2,440. 
MH+TK = number of Mutual Help and Turn-

key III units. 
HOSUB = FY 1996 national per unit average 

subsidy for Homeownership units = $528. 
S8 = number of Section 8 units. 
S8SUB = FY 1996 national per unit average 

subsidy for Section 8 units = $3,625. 
INF = inflation adjustment determined by 

the Consumer Price Index for housing. 
AELFMR = greater of AEL Factor or FMR 

Factor weighted by national average of 
AEL Factor and FRM Factor. 

AEL FACTOR = AEL/NAAEL. 
AEL = local Allowable Expense Level. 
NAAEL = national weighted average for 

AEL. 
FMR FACTOR = FMR/NAFMR. 
FMR = local Fair Market Rent. 
NAFMR = national weighted average for 

FMR. 
NAAELFMR = national weighted average for 

greater of AEL Factor or FMR factor.

For estimating FY 1998 allocations:

NAAEL = 240.224. 
NAFMR = 459.437. 
NAAELFMR = 1.144. 
4. MOD considers only the number of Low-

Rent, and Mutual Help and Turnkey III 
units. Each of these are adjusted by the FY 
1996 national per unit subsidy for moderniza-
tion, an inflation factor and the local Total 
Development Costs relative to the weighted 
national average for TDC. So, expanding 
MOD gives us:

MOD = [LR + (MH+TK)] * SUB * INF * TDC/
NATDC.

Where:

LR = number of Low-Rent units. 
MH+TK = number of Mutual Help and Turn-

key III units. 
SUB = FY 1996 national per unit average sub-

sidy for modernization. 
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INF = inflation adjustment determined by 
the Consumer Price Index for housing. 

TDC = Local Total Development Costs de-
fined in § 1000.302. 

NATDC = weighted national average for 
TDC.

For estimating FY 1998 allocations:
SUB = $1,974. 
NATDC = $103,828.

5. Now that calculation for FCAS is com-
plete, we can determine how many funds will 
be available to allocate over the NEED com-
ponent of the formula by calculating:
NEED FUNDS = APPROPRIATION—

NATCAS. 
Where: 

APPROPRIATION = dollars provided by Con-
gress for distribution by the IHBG for-
mula. 

NATCAS = summation of CAS allocations for 
all tribes.

For estimating FY 1998 allocations:
APPROPRIATION = $590 million. 
NATCAS = $236,147,110. 

6. Two iterations are necessary to compute 
the final Need allocation. The first iteration 
consists of seven weighted criteria that allo-
cate need funds based on a tribe’s population 
and housing data. This allocation is then ad-
justed for local area cost differences based 
on TDC relative to the national weighted av-
erage. This can be represented by:
NEED1 = [(0.11 * PER / NPER) + (0.13 * 

HHLE30 / NHHLE30) 
+ (0.07 * HH30T50 / NHH30T50) + (0.07 * 

HH50T80 / NHH50T80) 
+ (0.25 * OCRPR / NOCRPR) + (0.22 * SCBTOT 

/ NSCBTOT) 
+ (0.15 * HOUSHOR / NHOUSHOR)] * NEED 

FUNDS * (TDC/NATDC).
Where:

PER = American Indian and Alaskan Native 
(AIAN) persons. 

NPER = national total of PER. 
HHLE30 = AIAN households less than 30% of 

median income. 
NHHLE30 = national total of HHLE30. 
HH30T50 = AIAN households 30% to 50% of 

median income. 
NHH30T50 = national total of HH30T50. 
HH50T80 = AIAN households 50% to 80% of 

median income. 
NHH50TO80 = national total of HH50T80. 
OCRPR = AIAN households crowded or with-

out complete kitchen or plumbing. 
NOCRPR = national total of OCRPR. 
SCBTOT = AIAN households paying more 

than 50% of their income for housing. 
NSCBTOT = national total SCBTOT. 
HOUSHOR = AIAN households with an an-

nual income less than or equal to 80% of 
formula median income reduced by the 
combination of current assisted stock 
and units developed under NAHASDA. 

NHOUSHOR = national total of HOUSHOR. 

TDC = Local Total Development Costs de-
fined in § 1000.302. 

NATDC = weighted national average for 
TDC.

For estimating FY 1998 allocations:
NPER = 953,254. 
NHHLE30 = 78,496. 
NHH30T50 = 52,514. 
NHH50T80 = 59,793. 
NOCPR = 80,581. 
NSCBTOT = 34,080. 
NHOUSHOR = 23,840. 
NEEDFUNDS = $353,852,890. 
NATDC = $104,956.

7. The second iteration in computing Need 
allocation consists of adjusting the Need al-
location computed above to take into ac-
count the $50,000 baseline funding for the 
first year only and then $25,000 per year for 
each year thereafter through FY 2002. So, if 
in the first Need computation you have less 
than the minimum Needs funding level, your 
Need allocation will go up. But, if you have 
more than the minimum Needs funding level, 
your Need allocation will go down to adjust 
for the other Need allocations going up. We 
can represent this by: 
If NEED1 is less than MINFUNDING, then 

NEED = MINFUNDING. 
If NEED1 is greater than or equal to 

MINFUNDING, then NEED = NEED1—
{UNDERMIN$ * [(NEED1—
MINFUNDING) / OVERMIN$]} .

Where:

MINFUNDING = minimum needs funding 
level. 

UNDERMIN$ = for all tribes with NEED1 less 
than MINFUNDING, sum of the dif-
ferences between MINFUNDING and 
NEED1. 

OVERMIN$ = for all tribes with NEED1 
greater than or equal to 

MINFUNDING, sum of the difference be-
tween NEED1 and MINFUNDING.

For estimating FY 1998 allocations:

MINFUNDING = $50,000. 
UNDERMIN$ = $4,919,224. 
OVERMIN$ = $335,022,114.

8. Now we have computed values for FCAS 
and NEED. This final step in computing the 
grant allocation is to adjust the sum of 
FCAS and NEED to reflect the statutory re-
quirement that a tribe’s minimum grant will 
not be less than that tribe’s FY 1996 Oper-
ating Subsidy and Modernization funding. 
So, before adjusting for the minimum grant 
compute:

unadjGRANT = FCAS + NEED

where both FCAS and NEED are calculated 
above. 

9. Now, apply test to determine if the 
GRANT (unadjusted for FY 1996) levels is 
greater than or equal to FY 1996 Operating 
Subsidy and Modernization funding.
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Let TEST = unadjGRANT—OPMOD96 . 
If TEST is less than 0, then GRANT = 

OPMOD96. 
If TEST is greater than or equal to 0, then 

GRANT = unadjGRANT—[UNDER1996 * 
(TEST / OVER1996)].

Where:

OPMOD96 = funding received by tribe in FY 
1996 for Operating Subsidy and Mod-
ernization 

UNDER1996 = for all tribes with TEST less 
than 0, sum of the absolute value of 
TEST. 

OVER1996 = for all tribes with TEST greater 
than or equal to 0, sum of TEST.

For estimating FY 1998 allocations:

UNDER1996 = $5,378,558. 
OVER1996 = $326,095,837. 
GRANT is the approximate grant amount in 

any given year for any given tribe. 

[63 FR 12373, Mar. 12, 1998; 63 FR 13105, Mar. 
17, 1998]
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trative requirements and cost principles. 

1003.502 Agreements with subrecipients. 
1003.503 Program income. 
1003.504 Use of real property. 
1003.505 Records to be maintained. 
1003.506 Reports. 
1003.507 Public access to program records. 
1003.508 Grant closeout procedures. 
1003.509 Force account construction. 
1003.510 Indian preference requirements. 
1003.511 Use of escrow accounts for rehabili-

tation of privately owned residential 
property.

Subpart G—Other Program Requirements

1003.600 Constitutional prohibition. 
1003.601 Nondiscrimination. 
1003.602 Relocation and real property acqui-
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AUTHORITY: 42 U.S.C. 3535(d) and 5301 et seq.
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Mar. 12, 1998.
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